120 [100 Op. Att'y

NATURAL RESOURCES

FOREST CONSERVATION ACT — WHETHER LOCAL JURIS-
DICTIONS MAY ENACT PROGRAMS WITH CONSERVATION
THRESHOLDS AND REFORESTATION RATIOS THAT ARE
MORE STRINGENT THAN STATE LAW.

October 21, 2015

The Honorable Kumar P. Barve

Chair of the House Environment and
Transportation Committee

Maryland House of Delegates

You have asked for our opinion about the degrewtich
local jurisdictions may enact forest conservatioogpams that are
more stringent than the Maryland Forest Consermahict (“FCA”
or “Act”), Md. Code Ann., Nat. Res. (“NR”) 88 5-16@hrough 5-
1613. Specifically, you ask two questions:

= May a local jurisdiction adopt an

ordinance under the state Forest
Conservation Act that requires no net loss
of forest from development and higher
levels of reforestation and afforestation
than under the thresholds specified in NR
8 5-1606 or that exceed other requirements
of the Forest Conservation Act or the
Department of Natural Resources’ model
ordinance?

= May a local jurisdiction adopt other more
stringent provisions in an ordinance under
the state Forest Conservation Act without
the Department of Natural Resources
requiring an explanation or justification as
to why each of that ordinance’s provisions
are more stringent than the Act or model
ordinance, including such items as greater
protection of forested stream buffers, steep
slopes, highly erodible soils, and larger
trees?

It is our understanding that the City of Annap@isontemplating
the enactment of a forest conservation program stéhdards that
are more stringent than those in the Act and teafforts are being
complicated by uncertainty on these questions.
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In our opinion, local jurisdictions may enact fdres
conservation programs with requirements and stalsdtrat are
more stringent than those set forth in the Forests€rvation Act.
Accordingly, local jurisdictions may require deveioent projects
to meet a “no net loss” requirement and levelssénestation and
afforestation that are more protective than thenddieds and
requirements set forth in the state law. If algowvernment elects
to do so, it is not required to justify the gredeael of protection,
but the Department of Natural Resources (“DNR” dhe*
Department”) may require the local jurisdictionetplain how its
program is consistent with the intent, requiremeasl standards
of the Act.

I
Background

A. The Forest Conservation Act Statutory Scheme

The Forest Conservation Act provides minimum
requirements for forest conservation that apply nwisemeone
develops land in Maryland.See generally77 Opinions of the
Attorney Generall27 (1992) (describing statute); 8inions of
the Attorney General7’2 (2001) (same). Subject to several
enumerated exceptions, the Act applies to any grajeolving the
development of 40,000 square feet or more that imegjua
subdivision plan, grading permit, or sediment coinpermit. NR
8§ 5-1602(a). The Act delegates primary respornsibifor
implementation to the localities; each unit of llogavernment with
planning and zoning authority is charged with apygythe Act to
projects requiring local development approvarlo carry out that
responsibility, local governments must “develop acal
conservation program, consistent with the inteeguirements, and
standards of” the Act and submit that program toRDfor its
review and approval. NR § 5-1603(a), (b@e77 Opinions of the
Attorney Generall27 (concluding that adoption of a forest
conservation program is mandatory for local jucsidns). Local

! The Act does not apply in a county that “has amdhtains 200,000
acres or more of its land area in forest cover.R 815-1602(b)(10).
When the statute was enacted, only Allegany ande@arounties met
the terms of the exemption. &pinions of the Attorney General 76.
It is our understanding that those two countiesaierexempt today.
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programs must “meet[]” or be “more stringent thahet
requirements and standards of [the Act].” NR $83(a)(2), (cY.

The Act establishes a basic framework for detemgiriiow
many trees must be retained, and how many mayrbeved, in
connection with a land-development project. Ftrst,law requires
the applicant to submitfarest stand delineationThe delineation
is prepared by a qualified professional and inctuge map
indicating the species, location, and size of tkeg on the property
and the dominant and codominant forest types. BIR-8601(p),
5-1604. Next, upon notice from the approving atitiidhat the
forest stand delineation is complete and corrbetapplicant must
submit aforest conservation plan NR § 5-1605(a). This plan,
again prepared by a qualified professional, musiuge a visual
depiction of the forest conservation to be providedthe site,
including areas where existing forest will be ne¢ai; areas where
afforestation (planting in areas where there aesgmtly no trees)
is planned; an afforestation and reforestation pléh a timetable
and description of the necessary site preparasind;a binding 2-
year management plan detailing how afforested afdrested
areas will be maintained. NR § 5-1605(b), (c). @&pelicant must
obtain approval of the plan from the relevant agehefore a
subdivision plan or grading or sediment controlnpiérmay be
approved or issued. NR § 5-1608.

In addition to its planning requirements, the Alsbancludes
substantive afforestation provisions that reque landowner to
plant trees in areas where none exist8deNR § 5-1606(a). The
afforestation requirements vary with the land useegory of the
property. For example, lands zoned agriculturastnoe planted
with trees sufficient to achieve 20% tree covendm zoned
commercial must achieve 15% cover. NR § 5-1606)aj2). The
Act also establisheseforestation requirements for all land use
categories based on certain “conservation threstioltNR § 5-
1606(b). The conservation thresholds are defined “the
percentage of the net tract area at which the esfation
requirement increases from a ratio of ¥ acre pthfdeeach acre
removed, to a ratio of 2 acres planted for each semmoved.”Id.
As with afforestation, the reforestation requiretserary by land
use category: for agricultural lands, the more raggve
requirements kick in once 50% of the tract is depetl, whereas

2 The Department is required to implement a Stateesto
conservation program for State projects and in @/qurisdictions
where there is no local plan in effe@eeNR § 5-1603(d); COMAR
08.19.04.01A.
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for commercial areas, those requirements kick itb&. NR 8 5-
1606(c). Each acre of forest retained above theskiold is

credited against the total number of acres to frested. NR 8§ 5-
1606(d)(2). All afforestation and reforestationgnbe completed
within one year or two growing seasons after cotiguieof the

development project. NR 8§ 5-1606(a)(4), (f)(1).

Although the Act includes these basic substantive
requirements, it generally leaves to the localsgigtions (or the
Department, with respect to developments that vathin the
State’s limited jurisdiction) the task of spelliogt the details of
how those requirements must be satisfied under teepective
plans. For example, the Act sets forth a prefeseguence for
afforestation and reforestation that looks firsbtesite plantings,
then plantings at other approved sites, and, wheatleer options
are exhausted, payment to the State or local FQ@sservation
Fund. NR 88 5-1607(a), 5-1606(f)(2). The deterrinamaof how
to apply that sequence, however, is made by thal lmathority.
NR 8§ 5-1607(a). Similarly, the details of how &y out the Act’s
afforestation and reforestation requirements aftetéethe local
authority to determine using certain methods enatedrin the
statute. NR 8§ 5-1607(b). The Act also leavesitlite local
authority to develop provisions for preserving agrtareas that are
considered priorities for retention and protectiddR 8§ 5-
1607(e)(1).

B. Implementation of the Forest Conservation Act's
Requirements

The Forest Conservation Act was enacted in 199baodme
effective on July 1, 1991.Seel1991 Md. Laws, ch. 255. The
Department was directed to adopt regulations, dinya technical
guidance manual and a model ordinance, by DeceBihet991.
NR 8§ 5-1609. Thereafter, all units of governmeithvplanning
and zoning approval had to submit a proposed fa@stervation
program to the Department by April 30, 1992. NR-8603(a)(2).
Following DNR approval of the proposed program hesiech unit
was directed to formally adopt the program and sultsnradopted
program to the Department by December 31, 1992. \NR
1603(b). The Department has continuing review @ity over
local programs and is directed to conduct biemeiews of each
authority’s program. NR § 5-1603(e).

The initial deadlines for implementing the Act'§juerements
were tight. In late 1991, with input from stakedheis, including
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local governments and the building industry, thep&ément
promulgated regulations and a model ordinance, hwhiecame
effective on January 20, 1992. 19:1 Md. Reg. 2998}, see
COMAR 08.19.01-.06. Given the time constraintsddoption of
local ordinances, most counties and municipalitigslly adopted
the model ordinance with minimal changes.

Since its enactment, the Act has been amendedadévees,
and the Department has updated its regulations raodel
ordinance to reflect those statutory changes. ILgogernments,
in turn, have revisited their local ordinances andhe process of
amending their ordinances, some have sought tatdefrom the
model ordinance and statutory requirements in &orteb protect
more forested land. In reviewing these propostdrénces, DNR
has acknowledged that a local government may dp\a&eforogram
that is more stringent than the requirements aaddsirds of the
statute. For example, the Department has appwrapfroved
broader criteria for plants and areas considerdadrifyr for
retention, more explicit criteria for removal ofigmity forest, and
more restrictive standards for the location of edftation and
reforestation.

It is our understanding, however, that the Depantnies
informed local jurisdictions on at least two ocoas that they may
not establish conservation thresholds or reforestatatios that
vary from those set forth in the Act. The Deparminbas also
recently made its interpretation known to an enwinental
advocacy group that had inquired about the statubeoCity of
Annapolis’s local programSeeletter from Mark J. Belton, DNR
Secretary, to Alison Prost, Chesapeake Bay Fowrddduly 2,
2015) (stating that “the Forest Conservation Acésl@llow or
enable local jurisdictions to craft forest conséiora ordinances
that include components that are more stringent tha statute,”
but that such components “may not alter the [coradEm]
thresholds and [reforestation] ratios establishe8-1606").

Il
Analysis

A. A Local Program May Impose a No Net Loss Poliapd
Other Forest Conservation Measures that Are More
Stringent than the Act’'s Requirements.

The extent to which local jurisdictions may enaotefbt
conservation programs that are more stringent 8tate law is a
matter of statutory construction. When construgtgtutes, we



Gen. 120] 125

follow familiar rules. As the Court of Appeals hasplained, the
“cardinal rule of statutory interpretation is tocadain and
effectuate the intent of the Legislatur8tickley v. State Farm Fire
& Cas. Co, 431 Md. 347, 358 (2013) (internal quotation marks
omitted). Statutory construction “begins with thlain language
of the statute,” but considers that language withencontext of the
larger statutory scheme, for even “the plainestglage is
controlled by the context in which it appearsld. at 358-59
(internal quotation marks omitted). Furthermofe/]6rds may not
be added to, or removed from, an unambiguous statutrder to
give it a meaning not reflected by the words thgitlature chose
to use . . . .”Smack v. Dep’'t of Health and Mental HygieB&8
Md. 298, 305 (2003).

The interpretation of the statute by the agencyggth with
applying it is entitled to “a certain amount of eefnce,”"Motor
Vehicle Admin. v. Salpp439 Md. 410, 421 (2014) (internal
guotation marks omitted), with the weight to be aaded that
interpretation dependent upon a number of condides
including the extent to which the interpretatiosastemporaneous
and has been applied “consistently and for a largpd of time,”
Baltimore Gas & Elec. Co. v. Pub. Serv. Comm’n df,N05 Md.
145, 161 (1986). Also, the “nature of the proddseugh which
the agency arrived at its interpretation is a ratg\consideration”;
courts will give “little weight” to an agency infenetation that “is
the product of neither contested adversarial priogs nor formal
rule promulgation.” Id. at 161-62. Finally, “[a]n administrative
agency’s construction of the statute is not entittiedeference . . .
when it conflicts with the unambiguous statutoryngaage.”
Marriott Employees Fed. Credit Union v. Motor Vdaié&dmin,
346 Md. 437, 446 (1997). With these and other camdrstatutory
interpretation in mind, we now turn to the statatéand.

1. The Forest Conservation Act Allows Local
Jurisdictions to Adopt Local Programs with
Requirements that are More Stringent than State
Law.

The plain language of the Forest Conservation Aens
clear: Each local government unit with planningd azoning
authority must develop and adopt a local forestseoration
program that “meetsr is more stringent thathe requirements and
standards of this subtitle.” NR 8§ 5-1603(a)(2) pdwasis added);
see alsd\R § 5-1603(c) (same). In authorizing greatengegncy,
8§ 5-1603 does not specify any particular “requiretheor
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“standard” or any particular part of a local pragrat simply refers
to the “requirements and standards” of the Actthenabsence of a
definition of “requirements and standards” thatiignthose terms
to particular aspects of the statute, this provismould seem to
coverall of the statutory provisions that govern the preseon
and augmentation of forest cover. Under the gmguage, then,
local programs may include requirements and staisdtrat are
more stringent than those set forth in the Act.

As it explains in its July 2015 letter, the Depagtin has
interpreted the statute somewhat differently. edds the “more
stringent than” language of 8 5-1603 as inapplieatw the
“conservation thresholds” set forth in § 5-160Ghe Department’s
reading rests primarily on the fact that 8 5-1606like other
provisions of the Act, does not explicitly leavetatthe State or
local authority to establish the requirements gwtern the forest
conservation process. For instance, 8§ 5-1607 @jiges that the
standards for meeting afforestation or reforestatEquirements
“shall be established by the State or local prograsing certain
methods set out in the statute. Section 5-16@#(ajides the same
for the preferred “sequence for afforestation aeftbrestation.”
Section 5-1606, by contrast, simply states what aheunt of
forest cover “shall be,” declares that “[tlhere & forest
conservation threshold established for all landazdegories,” and
then defines what the forest conservation threstrokans.” NR
§ 5-1606(a)(1), (b).

For several reasons, we conclude that the Depattsnen
interpretation is inconsistent with the plain laaga of § 5-1603,
and that the conservation thresholds qualify aquirements and
standards” with respect to which a local jurisaintmay be stricter
than the Act. First of all, in terms of homenclatiuwe see no
indication that the General Assembly intended te tiee word
“threshold” in § 5-1606 as a way of distinguishinfyjom the Act’s
other “requirements” and “standards.” The conssima
thresholds are themselves only a means of calnglathe
reforestation requirement for a particular projabiey have no
separate function, and thus no meaning, outsitieabtontext.See
NR 8§ 5-1606(b) (“The forest conservation thresholdans the
percentage of the net tract area at which th®restation
requirementhanges from a ratio of %4 acre planted for evaagré
removed to a ratio of 2 acres planted for evergre aemoved.”
(emphasis added)). The conservation thresholds dahel merely
part of a requirement that local jurisdictions nnpose to make
more stringent. See NR 8§ 5-1610(f)(2), (i)(2) (referring to
“afforestation or reforestation requirements”). th&lugh the
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thresholds themselves do meguire landowners to do anything,
they provide the standard for applying the stasuteforestation
requirement in any given situation. Either waye tihresholds
operate as “requirements” or “standards” that ttegeSand local
programs must incorporate. In sum, we see no neassed on the
terms used in the Act, to consider the conservatioesholds as
anything other than part of the Act's “requireméntsr
“standards.”

Furthermore, the General Assembly’s use of the germ
“requirements” and “standards” throughout the Axticates that
the two terms were meant to cover all aspects ef ftrest
conservation program. For example, the statuteighes that “[a]
unit of local government having planning and zonaghority
shall develop a local forest conservation progreomsistent with
the intent, requirements, and standards of thisitlib NR 8 5-
1603(a)(1). If the conservation “thresholds” didt mualify as
“standards” or “requirements,” then local programmild not have
to be consistent with those thresholds. That tesoluld be
inconsistent with legislative intent and the ageéscpractice.
Similarly, the General Assembly directed the Deparit to
prepare guidance manuals to assist local prograroarirying out
the Act’s requirements, NR § 5-1609(a)(1), and sjgetthat “[a]ll
provisions of the guidance manual that are notipalty noted as
standards or minimum requirements shall be deemed
recommendations by the Department for the developrokthe
local program,” NR 8§ 5-1609(a)(2). The statutestbantemplates
that the Department’s guidance would cover twoedéht things:
“recommendations,” which local programs may chodse
incorporate into their programs, and “standards™mmimum
requirements,” which the local programs must adofite statute
does not contemplate a third category of consemdthresholds”
that, unlike “standards” or “requirements,” a logabgram must
adopt and yet may not exceed.

We recognize, as the Department has pointed oat,the
statute authoritatively states thatt]tjereis a forest conservation
thresholdestablishedor all land use categories,” NR § 5-1606(b),
and that a forest conservation plahall providefor reforestation
. . . according to the formula set forth in subsectiof @b this
section,” NR 5-1606(c).” Belton Letter at 1 (empisan original).

The language the Department emphasizes is cléslyahguage

of requirementand, as applied to the Department, it operates as
such. When called upon to implement a forest awasen
program with respect to State projects and in lpgédictions that
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do not have an approved program in place, the D@pat may not
stray from the conservation thresholds establishédde Act. But
local jurisdictions are specifically authorized @¢oact their own
programs with provisions that are more stringenanththe
“requirements” of the Act, and nothing in 8 5-168l€rs or calls
into question that specific grant of authority.

Moving beyond terminology to substance, reading the
statutory phrase “requirements and standards” tudg the
conservation thresholds would dramatically redineedfficacy of
the local programs’ authority. As its name suggebe purpose of
the Forest Conservation Act is to conserve Marymneimaining
forests, a goal that the Act accomplishes printptdrough its
afforestation and reforestation requirements. €hesjuirements
are the heart of the statute’s regulatory chatjecal jurisdictions
are unable to enact programs that are more strirvgiem respect
to those requirements, then the scope of 8§ 5-16@8nninished
substantially.

Moreover, the types of regulatory decisions withpect to
which the Department has traditionally allowed Igoasdictions
to be more stringent than State law—things like en@strictive
standards for acceptable planting stock or locatfoafforestation
and reforestation—are already expressly left to ftoeal
jurisdictions to determineSee e.g, NR 8 5-1607(a)(4) (allowing
local jurisdictions to permit an alternative sequeenfor
afforestation or reforestation “if necessary toiaeé the objectives
of a local jurisdiction’s land use plans or polgier to take
advantage of opportunities to consolidate forestseovation
efforts”); 8 5-1607(b) (“Standards for meeting aéstation or
reforestation requirements shall be establisheitiéystate or local
program . ..."”). The Department’s interpretatibns tends to read
8§ 5-1603's grant of power to localities to enactrenstringent
requirements out of existence, an interpretive ltebe Court of
Appeals cautions againssee Anderson v. Council of Unit Owners
of Gables on Tuckerman Congd04 Md. 560, 571 (2008) (noting
that an interpretation must “ensure that no wolalge, sentence
or phrase is rendered surplusage, superfluous, inggass or
nugatory” (internal quotation marks omitted)).

We also cannot square the Department’s interpogtatith
our prior opinions on the Forest Conservation Aldiose opinions
reflect that the essential purpose of the Act iptomptlocal
governments to enaddcal programs that protect and grow the
State’s forest cover through conservation, affetest, and
reforestation. As Attorney General Curran previguspined,
“[tlhe Forest Conservation Act reflects a legistatjudgment that
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the forest conservation program is best implemensad

administered at the local level.” 73pinions of the Attorney
Generalat 129. By contrast, the State’s program is mitéd,

interstitial one,” designed only as a “back-up” sliba local

jurisdiction fail to adopt an approvable progrard. at 131-32.
Excluding the conservation “thresholds” from theme of 8 5-

1603(a) would lock local programs into the Statureements in a
way that seems out-of-step with that legislativeigie.

Limiting the local jurisdictions’ ability to enaatore stringent
forest conservation measures also seems incorisigiém the
statutory provisions that grant those jurisdictiggianning and
zoning authority in the first place. Those proots require charter
counties, and non-charter counties and municipalitio include
within their comprehensive plans the “visions” &eth in § 1-201
of the Land Use Article and certain planning “el@tse’ including
“a sensitive areas element.” Md. Code Ann., Larsk J'LU")
88 1-406, 3-102. The “visions” set forth in § 1124Aclude one for
“resource conservation,” so that “waterwaf@mests agricultural
areas, open space, natural systems, and scenic anea
conserved.” LU § 1-201(10) (emphasis added). S8me area
elements” must “include the goals, objectives, @ples, policies,
and standards designed to protect sensitive areasthe adverse
effects of development,” LU 88 1-408(a), 3-104@)d “sensitive
areas,” in turn, are defined to include “agricudduor forestland
intended for resource protection or conservatidty’8 1-101(0)
(emphasis added). These provisions thus conteenghat local
jurisdictions might include forest conservation s@a&s within
their comprehensive plans. And, when any localdawnegulation
adopted under the planning and zoning divisionhef ltand Use
Article conflicts with any other statute, local laver other
regulation, the provision that “imposes a morerietste standard”
controls. LU 8 1-202(a), (b). The Land Use Aasicthus
specifically allows local jurisdictions, in the erese of their
planning and zoning powers, to enact land use atdsdhat are
more stringent than those provided in State lave S&e no reason
to believe that the General Assembly, in requiritaral
jurisdictions to adopt forest conservation measum@ended to
limit their traditional planning and zoning power wiggard to
those natural resources.

Although we conclude that the language of the Rores
Conservation Act unambiguously allows local jureddins to
adopt forest conservation measures that are margesit than
State law, we also consider the Act’s legislatigdry because the
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Department has suggested that it supports a cgnmading. The
Department focuses on the fact that legislativdifigs declaring a
“no net loss” policy were stripped from the bilhcathat § 5-1606
was amended to change the afforestation requireframt“up to

a minimum of 20%” to simply “up to 20%,” suggestitttat the
afforestation requirements were not intended teoesas a floor
only. Seel991 Md. Laws, ch. 255 (reflecting changes to bill,
including 8 5-1606(a), (b)).

Neither of these alterations in the bill's provissobears on
whether local governments may enact more stringegrams on
their own. The deletion of the legislative findéngiscussing a “no
net loss” policy suggests that the Legislature rhaye backed
away from adopting a formal statewide policy, ldwgays nothing
about the scope of local authority. Nor does taketibn of the
phrase “a minimum of” from 8§ 5-1606 address locatharity.
That deletion was part of a larger revision of 8Sextion that
changed an across-the-board 20% afforestationregant to the
current two-tiered requirement of 20% afforestation certain
types of land, and 15% for other§SeeNR 8§ 5-1606(a)(1), (2);
1991 Md. Laws, ch. 255 (reflecting changes to $86la), (b)).
The deletion of the “a minimum of” language mighnhgly have
reflected the fact that 20% was no longer the mimm
afforestation requirement.

We find more compelling the absence of any indain the
legislative history that legislators or stakehotdeelieved that the
conservation thresholds were excluded from theesobthe “more
stringent” savings clause. To the contrary, wiidé Ithere is on
that clause describes it broadly enough to inclodeservation
thresholds.Sege.g, 1991 Leg., Reg. Sess., Senate Economic and
Environmental Affairs Committee., S.B. 224, Floog@®rt at 1
(“Local governments must develop a local forestsemsmation
program that meets or exceeds the State Prograni); id., Bill
Analysis at 1 (stating that the bill would requioeal governments
to submit “a forest conservation program whichgsiealent to, or
more stringent than, the provisions contained enkhl”); House
Environmental Matters Committee, S.B. 224, Bill Ayss at 1
(“Localities must adopt forest conservation progsaimat meet or
exceed State standards, following guidelines anderix
established in the bill.”)see alsdNR, S.B. 224 Bill Report at 2
(Jan. 29, 1991) (stating that local jurisdictionsud have to
develop programs “with standards at least as snngs those set
forth in the law”). In the months following enaant of the
legislation, the Chairman of the House EnvironmeMatters
Committee wrote to our Office objecting to the Depent’s
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overzealous implementation of the Act in some retg)eéut had
this to say about 8§ 5-1603: “By December 31, 19@2al
jurisdictions must submit adopted local prograatsleast as
stringent as the Adb the Department.” Letter from Del. Ronald
A. Guns to Judson P. Garrett, Jr., Deputy Attor@e®neral at 4
(Sept. 12, 1991) (emphasis added). Rather tharudsc
conservation thresholds from the scope of the “nairmgent”
clause, all of these descriptions read the clausadty to allow
local jurisdictions to be more stringent with resip® any aspect
of the Act?

In reaching this conclusion, we are mindful of thet that the
Department, in two instances described to us, mi@smed local
jurisdictions that they could not adopt conservatibresholds
different from those set forth in the Act. The Rament’s actions
in those two instances, however, apparently did amabunt to
program denials or any other type of formal agaaation. Instead,
we are told, the agency expressed its view in mé&drcomments
on local program submittals and without elaborationg the
interpretive grounds for its commeéht. And while Secretary
Belton’s recent letter indicates that the Departi'santerpretation
Is contemporaneous and long-held, ultimately thé&trpretation
must yield to the unambiguous language of the Abtarriott
Employees 346 Md. at 446 (“An administrative agency’s
construction of the statute is not entitled to defiee, however,
when it conflicts with the unambiguous statutonygaage.”). As
we conclude above, the Act unambiguously allowsalloc

3 The fiscal and policy notes accompanying subsecaraendments
to the Act similarly give the savings provisionra@#d constructionSee
2009 Reg. Sess., S.B. 666, Revised Fiscal andyPdite at 4 (“Enacted
in 1991, the Forest Conservation Act provides a afeminimum
standards that developers must follow when desggainew project that
affects forest land. Local governments are resptsfor making sure
these standards are met, but they may choose tenmpt even more
stringent criteria.”); 2013 Reg. Sess., H.B. 70@viBed Fiscal and
Policy Note at 2 (same).

4 An agency interpretation that is adopted outsfdeanntested case
hearing or a formal rule promulgation is entitledat somewhat lesser
degree of deference because it is untested bydhenestrative and
legislative review that those proceedings involveeeg e.g, Evans v.
State 396 Md. 256, 348 (2006) (discussing the imporaot AELR
Committee review for purposes of determining whetaeproposed
regulation complies with the legislative intentllog statute under which
it is to be promulgated).
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jurisdictions to enact forest conservation programsth
“requirements and standards” that are more strindpam those set
forth in the Act, and there is nothing in the Actits legislative
history that excludes conservation thresholds asfdrestation
ratios from that grant of authority.

In sum, we see nothing in the statute or legistakistory
indicating that the General Assembly understoodctiveservation
thresholds to be something other than “standardsdquirements”
or that localities were not permitted to adopt maetangent
thresholds. The words of § 5-1603, “construed &ting to their
common and everyday meaning, are clear and unaoisgand
express a plain meaningMontgomery County v. Fraternal Order
of Police Montgomery County Lodge 3., 427 Md. 561, 572
(2012) (internal quotation marks omitted). We tiguse effect to
the statute as it is written and reiterate our tgion from 2001:
“Local governments with planning and zoning auttyorare
required to develop local forest conservation paogg that meet or
exceed standards™al standards—“under the Act.” 8Bpinions
of the Attorney Generalt 75°

2. The Forest Conservation Act Allows, But Does Not
Require, a Local Jurisdiction to Adopt a Local
Program Reflecting a “No Net Loss” of Forest.

As discussed above, the bill that became the Forest
Conservation Act originally included a legislatifimding that
would have established the “no net loss” of foraststatewide

policy:

It is the intent of the General Assembly that
this Forest Conservation Act is to be

implemented and coordinated with other State
and local conservation, reforestation, and
afforestation  programs, statutes, and
regulations as one part of a comprehensive
strategy to achieve no net loss of forest cover
in the State of Maryland.

1991 Md. Laws, ch. 255 (reflecting language deldtedh § 5-
1602). The deletion of this (and every other) iiigdmight weigh
against reading the statute to allow local jurisdits to adopt a

5> Local programs may also be more stringent tharDé@artment’s
model ordinance, which is designed to mirror thgurements of the
statute. SeeNR § 5-1609(a)(1)(ii).
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“no net loss” policy on its own, but not necessasib. There is a
difference between declaringstatewide’no net loss” policy and
allowing a local jurisdiction to adopt such a pglto guide its own
land use and development processes. Rejectinfysheloes not
imply rejection of the second. We find it morersfgcant that the
Legislature left in place the language authoriziag local
jurisdiction to enact local programs that are nairmgent than the
State law. If the State law does not provide fnet loss, there is
nothing in the Act that prevents a local jurisdatifrom doing so.

Furthermore, the deletion of the “no net loss” imgdwas
not the end of legislative action on the issueGleaeral Assembly
has since officially declared that State policyasachieve no net
loss of forest. In 2009, the General Assembly aiee the
Department to cooperate with forestry-related stalder groups
to “determine the meaning of no net loss of fofesthe purposes
of any state policy” and “develop proposals for tneation of a
policy of no net loss of forest in the State.” 20@d. Laws, ch.
298 (codified at NR 8§ 5-104(a)). The Departmestibsequent
report supported the DNR Sustainable Forestry Gbsinc
recommendation that the State implement initiatitrest ensure
that 40% of all land is covered by forest by 208¥e2013 Reg.
Sess., H.B. 706, Revised Fiscal and Policy Notase on that
recommendation, the Legislature enacted the Féhestervation
Act of 2013.

The Forest Preservation Act declares it to be $ialiey “to
encourage the retention and sustainable manageafefadrest
lands by . . . [a]chieving no net loss of foresiR § 5-102(b)(1);
see alsdNR 8§ 5-101(i) (defining “no net loss of forest” toean
“40% of all land in Maryland is covered by tree cpy”). The bill
also makes various changes aimed at preservingtflared in the
State. It focuses on protecting forests througlnming,
encouraging private forest management through elquhrtax
credits, increasing flexibility in reforestationfatfts, increasing
forest fire responsibility, and improving compli@navith the
earlier Forest Conservatidsct.

The 2013 legislation does not speak to the striogei the
requirements or standards that a local jurisdictioaly include
within its forest conservation program. Nor doesampel or
recommend that a local jurisdiction seek to achiexenet loss”
on a programmatic or project-by-project basis. iBtgmoves any
possible implication that might have been created the
Legislature’s deletion of the “no net loss” findimg1991. Given
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that Maryland law now affirmatively “encourage[€’no net loss
of forest, NR 8§ 5-102(b)(1), we conclude that aalgarisdiction
may enact a local forest conservation programehdiodies a “no
net loss” policy.

B. A Local Jurisdiction Need Not Justify its Decan to Enact
a Program that is More Stringent than the Forest
Conservation Act But the Department May Inquire Into
Whether the Local Program is Consistent wjtand Meets
or is More Stringent thanthe Requirements of the Act.

Your last question asks whether the Department raqyire
a jurisdiction to justify its decision to enactacél program that is
more stringent than the Forest Conservation Acther DNR
regulations or model ordinance that implement Where the
requirement clearly meets and is simply more sémighan a
corresponding State requirement, the answer isxddlee inquiry
ends there. A local jurisdiction need not justif/choice to adopt
a program that is more stringent than State law.

But it is not always this straightforward; a juiisitbn might
start with the model ordinance, but alter manyt®forovisions in
a way that makes the relative stringency of thellqgarogram
difficult to determine. For example, because alqogram is
designed to be implemented as part of a broadeelal@wment
review process, the local government may use terogy than is
different from that used in State law. Some change proposed
ordinance might appear to be more restrictive, rethess so. In
order to make a determination as to whether théenande is
“consistent with the intent, requirements, anddéads” of the Act,
NR 8§ 5-1603(a), the Department may properly ask lteal
jurisdiction to explain how different aspects of iproposed
program compare to the State law.

11
Conclusion

Local jurisdictions may enact forest conservatioogpams
that are more stringent than the Forest Conservatiat.
Accordingly, we conclude that a local jurisdiction,the exercise
of its planning and zoning powers, may require tl@atelopment
projects meet a “no net loss” standard of forestseovation and
provide levels of reforestation and afforestatibattare more
protective of our State’s forest cover than thendémds and
requirements set forth in the state law. Shoutstal government
elect to do so, it is not required to justify thee@ter level of
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protection, but the Department may require thellpeesdiction to
explain how its program is consistent with the mifeequirements,
and standards of the Act.
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